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Private Companies—1948 Amendment. 


Under the Principal Act of 1936, a ‘‘private company’’ was 
defined as meaning a company which was under the control of 
not more than seven persons and which was not a company in 
which the public was substantially interested, as defined, or a sub- 
sidiary of a public company, as defined. From its inception the 
Act was administered on the footing that a company was a ‘‘ private 
company’’ if it was controlled or capable of being controlled by 
seven or less persons, and this view was adopted by the Board of 
Review in 9 C.T.B.R. Cas. 20. Later, the High Court dealt with 
this definition in Adelaide Motors Ltd. v. F. C. of T. (1942) 66 
C.L.R. 436; 2 A.LT.R 341, and in F. C. of T. v. West Australian 
Tanners & Fellmongers Ltd. (1945) 70 C.L.R. 623; 3 A.LT.R. 2438; 
These decisions of the High Court established that a company con- 
sisting of more than seven shareholders was not a private company 
wnless it was actually controlled by a group of seven or less persons. 
In many instances it was impossible to establish such actual control, 
with the result that those companies escaped the provisions of 
Division 7. By the Amending Act of 1948, the definition of ‘‘ private 
eompany’’ has been restated by classifying any company as a pri- 
vate company which is controlled or is capable of being controlled 
by seven or less persons, except companies in which the public are 
substantially interested or subsidiaries of public companies. But, 
as will be seen from succeeding paragraphs, the new definition 
differs considerably from its predecessor and will bring within 
Division 7 certain companies which previously had escaped those 
provisions even under the original departmental interpretation. 
Moreover, other companies which were previously treated as pri- 
vate companies will no longer be regarded as such. 

The new definition first applies to income year ended 30 June, 
1948 (or substituted accounting period) and the status of the 
company will be determined with reference to membership and 
voting power on the last day of that year and of subsequent income 
years. 





Amended Definition. of Private Company, 


By the Amending Act of 1948 a ‘‘ private company’’ is defined 
as Meaning a company, which on the last day of the year of income 
is a company of any one or more of the following descriptions :— 
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(a) a company, all the issued shares of which are held by not 
more than twenty persons; 

(b) a company in which the major portion of the voting power 
is capable of being exercised by seven or less persons 
excluding their relatives and nominees; 

a company in which 75 per cent. or more of the voting 
power is capable of being exercised by seven or less 
persons, including their relatives and nominees; 
but is not ‘‘a company in which the public are substantially 
interested” or “a subsidiary of a public company”. 


Status of Company to be Determined with 
Reference to Membership on Last Day of 
Year of Income. 


Under the amended definition of ‘‘private company’’ a com- 
pany is a private company if, on the last day of the year of income, 
it answers any one or more of the three descriptions specified 
above. “Year of income,” in relation to a company, means the 
financial year next preceding the year of tax (as defined) or the 
accounting period substituted therefor (as defined). The amended 
definition of ‘‘private company’’ first applies in respect of assess- 
ments for year of tax ended 30 June, 1949, based on income derived 
by companies during year of income ended 30 June, 1948, or sub- 
stituted accounting period. Thus, the status of a company in re- 
spect of that period will depend on the number of shareholders 
existing on 30 June, 1948 (or on the last day of the accounting 
period substituted for that year) and the distribution of the voting 
power on that day. With regard to each subsequent income year, 
the same test will require to be made to determine whether or not 
a company is a private company and thus subject to the provisions 
of Division 7 in respect of the “undistributed amount”, if any, of 
that year. 


A Company is a Private Company if all the 
Issued Shares are Held by Not More Than 
Twenty Persons. 


The amended definition of ‘‘private company,’’ inserted by 
the Amending Act of 1948, provides that Division 7 will apply to 
a company ‘‘all the issied shares of which are held by not more 
than twenty persons’’ excepting a company in which the public 
are substantially interested (as defined) or a subsidiary of a 
public company (as defined). “Person” includes a company (Sec- 
tion 6). This test did not appear in the original definition, 
and a number of companies will thus be brought within the pro- 
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visions of Division 7 which previously were treated as non-private 
companies. 

The new test will be first applied to year of income ended 30 
June, 1948 (or the accounting period substituted for that year) and 
if on 30 June, 1948 (or on the last day of the substituted account- 
ing period) the issued shares of a company are held by twenty or 
a fewer number of persons, that company will be subject to the 
provisions of Division 7 of Part III of the Act. This is so, even if the 
major portion of the voting power is not capable of being exer- 
cised by seven or less persons. In justification of the new test the 
Commonwealth Treasurer stated in his Explanatory Memorandum 
at p. 20: ‘‘Under paragraph (a) of the proposed definition, com- 
panies the shareholders of which are twenty or less in number are 
to be classified as private companies. These companies, to a large 
extent, represent the incorporation of businesses formerly carried 
on by sole traders or partnerships. The companies are managed and 
controlled in exactly the same manner and by the same persons 
as the businesses were managed and controlled prior to incorpora- 
tion. ‘The businesses of these companies could still be carried on 
by partnerships (the partners being identical with the share- 
holders) as, under the laws of the States, incorporation is not obliga- 
tory, except in immaterial cases, until the persons seeking to carry 
on business in common exceed twenty in number.’’ 

In calculating the number of shareholders on the last day of 
each year of income, the holders of all classes of shares, including 
holders of preference, deferred, workers’ and signatory shares, 
should be included. In determining whether shares are ‘‘held’’ by 
a person, regard should be had solely to the persons actually regis- 
tered as members on the last day of the year of income, whether 
such members are the beneficial owners of the shares or are 
nominees. It is considered that joint holders, including trustees, 
should be reckoned separately. 

Although it will be relatively easy for companies to survive 
the new test for the future by increasing the number of its share- 
holders to more than 20, the legislation was introduced too late 
to remedy the position in respect of income year ended 30 June, 


1948, 
‘ 


A Company is a Private Company if the major 

Portion of Voting Power is Capable of Being 

Exercised by 7 or Less Persons Excluding their 
Relatives and Nominees. 


The second test contained in s. 103 (1) provides that a company 
is a ‘‘private company’’ within the meaning of Division 7 if, on 
the last day of the relevant year of income as defined, “the 
major portion of the voting power is capable of being exercised 
by one person or by persons not more than seven in number.’”’ 
“Person” includes a company (Section 6). If, however, a company 
is one “in which the public are substantially interested, as defined, 
or is a subsidiary of a public company, as defined, it is not a 
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“private company” even though the voting power is capable of 
being exercised by 7 or less persons. 

Under the previous definition, a company was deemed to be 
under the control of any persons where the major portion of the 
voting power or the majority of the shares was held by those 
persons or where the control was by any other means whatever in 
the hands of those persons. Under the amended definition, the test 
contained in the second paragraph thereof is whether or not the 
voting power is capable of being exercised by 7 or less persons. 
As previously stated, capacity to control has been substituted 
for actual control. Moreover, the sole test is now voting power. 
It is immaterial whether or not. in addition to the major portion 
of the voting power, the shareholders also own the majority of 
the shares. This is as it should be. ‘‘The control of a company 
resides in the voting power of its shareholders’’ (I.R.Comrs. v. J. 
Bibby & Sons Ltd. [1945] 1 All E.R. 667, per Lord MacMillan at 
p. 670). It is ‘‘the power of controlling by votes the decisions 
which will bind the company in the shape of resolutions passed by 
the shareholders in general meeting’’ (ibid, per Lord Russell of 
Killowen at p. 669). 

In making the test provided by paragraph (b) of the new 
definition of ‘‘private company,’’ the position is the same as under 
the first test in that regard must be had solely to the persons 
actually registered as members on the last day of the relevant year 
of income, whether those members are the beneficial owners of the 
shares or are nominees of other persons. In calculating the voting 
power of a selected member, the second test does not require that 
the votes of relatives or nominees should be added to those of 
that member. 

The following example illustrates the operation of the second 
paragraph of the new definition :-— 

A company’s paid-up capital is £10,000 consisting of 10,000 
ordinary shares of £1 each. The company’s articles of association 
provide that the sliding scale contained in the “‘ official list require- 
ments’’ of the Sydney Stock Exchange shall govern voting powers. 
viz.— ; é 

‘*One vote for every five shares up fo one hundred, one addi- 
tional vote for every ten shares beyond one hundred up to 
two hundred, one additional vote for every twenty-five shares 
in excess of two hundred up to one-fourth of the total shares 
issued. Any holding beyond 25 per cent. of the total number 
of shares issued to carry no further voting power.”’ 

The following is a list of shareholders of the company on 30 
June, 1948, together with a statement of the number of votes 
possessed by each member. 

No. of No. of 
shares votes 
eas is ea - oa 3,000 122 

100 shares equals 20 votes 

100 ie is 1 

2,300 

500 


3,000 


C/f 
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No. of 
shares 
B/f id + me a bie ’ _ 3,000 
a i i i ina 1,000 
100 shares equals 20 votes 
100 ne 3 ww 
800 ne a 32 
1,000 


500 
500 
500 
300 
300 


6,100 


18 other shareholders each holding 260 
shares. Each of these 18 shareholders 
has 30 votes .. — a + i 3,600 
other shareholders each holding 100 


shares. Each of these 3 shareholders 
has 20 votes .. and 7 ~_ + 300 60 


10,000 978 


Although 7 shareholders hold 6,100 shares out of 10,000, they 
enjoy only 378 votes out of 978. The company is not, therefore, a 
private company in respect of income year ended 30 June, 1948. 
The position would have been otherwise if each share had carried 
one vote, or may have been so if a less ‘‘democratic’’ seale had 
been adopted. 

As previously stated, in calculating the voting power of a 
shareholder, the votes of his relatives and nominees must not be 
added to that voting power for the purposes of the second test 
contained in the new definition. It may be thus possible for the 
seven principal shareholders of a company to enable it to escape 
this test by transferring sufficient of their shares to relatives or 
nominees, or both, so as to leave in their hands a total number of 
shares which could not carry the major portion of the voting 
power. It is, of course, too late to make such a re-arrangement of 
the voting power in respect of income year ended 30 June, 1948. 

The voting power of relatives and nominees is added to that 
of a selected person in making the test provided by the third para- 
graph of the new definition of ‘‘private company.’’ This test is 
discussed below. 

It is to be observed that the second (and third) tests contained 
in the new definition must be made with reference to the voting 
power which exists ‘‘on the last day of the year of income.’’ The 
articles of association of a company usually provide that prefer- 
ence shareholders have no voting rights except in certain specified 
circumstances such as non-payment of a dividend to them. When 
these circumstances do not exist on the last day of the relevant 
year of income, the preference shareholders have no actual voting 
power on that day. Thus, any potential voting power attributed 
to the preference shares must be disregarded in determining 
whether or not the company is a ‘‘private company’’ in respect of 
that year. 
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A Company Is a Private Company if 75 Per 

cent. or more of Voting Power is Capable of 

Being Exercised by 7 or less Persons including 
Their Relatives and Nominees. 


The third test contained in s. 103 (1) provides that a.company 
is a ‘‘private company’’ within the meaning of Division 7 if, on 
the last day of the relevant year of income (as defined) 
75 per cent. or more of the voting power is capable (having regard 
to the operation of s. 103 (2) (d)), of being exercised by 7 or less 
persons. “Person” includes a company (Section 6). Such a com- 
pany is not, however, a private company if it is ‘‘a company in 
which the public are substantially interested” (as defined) or 
is “a subsidiary of a public company” (as defined). Section 
103 (2) (d) provides that in the application of paragraph (c) of 
the definition of ‘‘private company’’ a person (whether or not he 
holds shares in the company concerned) and his relatives, as de- 
fined, and his nominees, as defined, or nominees of any of his 
relatives, shall be deemed to be one person. 


As in the case of the second test provided in the definition of 
“private company”, capacity to control has been substituted for 
actual control. Under the previous definition, if a bare majority of 
the shares or voting power were held by 7 or less persons and their 
relatives and nominees, the company was classified as a private 
company. Under the third test of the present definition a company 
is brought within the provisions of Division 7 only if 75 per cent. or 
more of the voting power is capable of being exercised by 7 or less 
persons and their relatives and nominees. 


Example: 

The paid-up capital of a company is £10,000 divided into 
10,000 shares of £1 each. Each share carries one vote. The follow- 
ing is a list of its shareholders on the last day of the relevant year 
of income :— 

No. of shares 
2,000 

500 

500 

500 

500 

500 

500 
H—Wife of A .. ite - = ay a 200 
J—Son of A oe “ a ‘ih ss x 200 
K—Father of C ae +s a a a 200 
L—Brother of D Se oe a ~~ ‘on 200 
M—Uncle of E .. oa - - es a 200 
N—Nephew of F os = ae =A od 200 
P—Brother of H Me Z4 ce Sa ia 200 
Q—Wife of L .. a - ne ity — 200 
R—Nominee of A P os én ng — 200 
S—Nominee of M “ on a aed P 200 


PRE oko k--E 


15 other shareholders not related to foregoing 
or to each other, each holding 200 shares .. 
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The company is not a ‘‘private company’’ as described in the 
first test contained in the definition, as the issued shares are 
held by more than 20 persons. It also survives the second test 
as the major portion of the voting power is not capable of being 
exercised by 7 or less persons excluding their relatives and nominees. 
In the example the seven shareholders A. to G. hold exactly one-half 
the voting power. 

Coming to the third test, in determining the number of persons 
who are capable of controlling a company, the shares held by a 
person and the shares held by his nominees and his relatives and 
the nominees of relatives are regarded as being held by one person. 
The following examination must, therefore, be made :— 

No. of shares 
A—held in his own name nie ia ku io 2,000 
Shares held by H, who is A’s wife .. 200 

Shares held by J, who is A’s son .. 200 

Shares held by P, who is brother of H, who 

is A’s wife. P is, therefore, a relative of 

A being the “brother . of his spouse” 200 

Shares held by R, who is A’s nominee an 200 
B—held in his own name “ Pe "i 
C—held in his own name. aa eA a 500 

Shares held by C’s father, a< es vc 200 


D—held in his own name ss re 500 
Shares held by L, who is D’s brother , 200 
Shares held by Q, who is the wife of L, who is 
D’s brother. Q is, therefore, a relative of D, 
being the spouse of a person (L) specified 
in paragraph (a) of the definition of “rela- 
tive” a es acs se ia ia 200 
—held in his own name : 5 500 
Shares held by M, who is E’s ‘uncle’ si 200 
Shares held by S, who is nominee of M .. 200 
ee 900 
F—held in his own name / 500 
Shares held‘by N, who is nephew of - 200 
—— 700 


G—held in his own name va fa a a 500 
7,000 
———oe 
Seven persons (including relatives and nominees) hold 7,000 
votes out of a total of 10,000. As 75 per cent. of the voting power 
is not capable of being exercised by those 7 persons, the company 
cannot be classified as a ‘‘private company’’ under the third test. 
Thus, the company survives the three tests provided by the present 
definition. 
The definition of relative is discussed below. 





Calculation of Voting Power in Applying third 
Test contained in Definition of Private 
Company. 

Under the third test contained in the definition of ‘‘ private 


company,’’ a company is a private company if 75 per cent. or 
»luore of the voting power is capable of being exercised by 7 or less 
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persons. In the application of the test a person and his relatives 
and his or their nominees ‘‘shall be deemed to be one person’”’ 
(s. 103 (2) (d)). It is considered that in grouping a person and 
his nominees and relatives for the purpose of ascertaining that 
person’s deemed voting power, regard must be had to the actual 
voting power enjoyed by the legal owners of the shares, and not 
to the notional voting power that would attach to the total number 
of shares owned by the group if those shares were registered in 
the name of the ‘‘one person’’ referred to in s. 103 (2) (d). That 
paragraph provides that a person and his relatives and nominees 
shall be deemed to be one person; it does not say that the person 
shall be deemed to be the legal owner of a number of shares equal- 
ling the total shares legally owned by the individual members of 
the group. 

For example, the voting power of a company is:—1 vote for 
every 5 shares up to 100 shares and 1 additional vote for every 
10 shares in exeess of 100. 


No. of No. of 

Shares Votes 

A is the registered holder of rs 500 60 
a, ee a “a * ae 200 30 
oes She a s BS Pe 100 20 
Te " + ‘ -” 100 20 
900 130 


B, C and D are ‘‘relatives’’ of A. Thus, A, B, C and D are 
deemed to be one person. The deemed single person is capable of 
exercising 130 votes, the actual voting power enjoyed by the four 
shareholders. The voting power is not recast on the assumption 
that the deemed single person is the registered holder of the 900 
shares and thus entitled to only 100 votes. 





Relatives of Shareholders. 


Under the third test contained in the new definition of ‘‘ private 
company’’ inserted by the Amending Act of 1948, a company 
(except a company in which the public are substantially interested 
(as defined), or a subsidiary of a public company (as defined), 
is a “private company” if, on the last day of the year of income, 
75 per cent. or more of the voting power jis capable (having 
regard to the operation of s. 103 (2) (d)) of being exercised by 7 
or less persons. Section 103 (2) (d) provides that, in the applica- 
tion of the third test, a person (whether or not he holds shares in 
the company concerned and his relatives and (in relation to any 
shares in respect of which they are such nominees) his nominees, 
or nominees of any of his relatives, shall be deemed to be one 
person. “Nominees” are discussed later. 

Prior to the 1948 amendments ‘‘relative’’ was defined as mean- 
ing ‘‘a husband or wife or a relation by blood, marriage or adop- 
tion.’’ As pointed out by Latham, C.J., in Adelaide Motors Ltd. v. 
F. C. of T. (1942) 2 A.LT.R. 341 at p. 342, this definition was far 
too wide. As illustrated by his Honour a cousin fifty times removed 


Supplement to the Australian Accountant—March, 1949. 











March, 1949 Current TAXATION 206 


was a relative. This objection has been met by the Amending Act 
of 1948. A new definition of ‘‘relative’’ has been included in s. 6, 
which, as stated by the Treasurer, precisely specifies the limits 
within which the relationship of one person to another will be 
recognised for the purposes of the Act. The new definition reads 
as follows :— 

‘ ‘relative,’ in relation to any person, means any of the follow- 

ing, namely :— 

(a) the parent, grandparent, brother, sister, uncle, aunt, 
nephew, niece, lineal descendant or adopted child of that 
person or of his or her spouse; and 

(b) the spouse of that person or of any other person specified 
in paragraph (a) of this definition.’’ 

The new definition, although not lacking in precision, is very 
wide, cousins being the only important class of relative excluded 
therefrom. For example, the writer’s wife’s grandfather married 
a second time. The second wife is, by definition, a ‘‘relative’’ of 
ihe writer. Under paragraph (a) a relative includes the grand- 
parent of a person or his spouse. Thus, the writer’s wife’s grand- 
father is a ‘‘relative’’ of the writer under paragraph (a). The 
second wife of the grandfather, although not the grandmother of 
the writer’s wife, is also a relative of the writer under paragraph 
(b) of the definition as she is the spouse of a person specified in 
paragraph (a), i.e., of the grandfather. 

The following example illustrates the application of the ‘new 
definition to Division 7 :— 

The paid-up eapital of a company is £13,500 divided into 13,500 
shares of £1 each, the voting power being one share one vote: 

No. of No. of 
shares shares 


held held 
A 8 aa -. 1,000 (1) Forward .. . 6,300 
#2—Wife of A .. es 100 CC--Father of BB .. 200 (6) 
C—Father of A . ae DD—Uncle of AA .. 100 
Wt <a EF ma, 100 EE—Son of DD... 200 = (7) 
—wWire o a nu or A 
mother of B ic FF pre peng ee Bs 
F—Grandfather of A .. 100 tive) 1,000 (8) 


G—Brother of A *" 100 = ne: ben 
H—Sister of B ‘a 100 GG—Stepmother of FF 100 
J—Husband of H ate 100 HH—Daughter of GG 
K—Uncle of A an 100 and half-sister of 
L—Uncle of B a 100 FF = < 
M—Wife of L -- 100 JJ—Son of GG by a 
N—Nephew of A .. 100 marriage previous 
P—Niece of B a 100 to that with FF’s 
Q—Husband of P 4 100 father ae #3 200 
«5 > Sa KK—Not a relative of 
S—Wife of R .. vs any of the fore 
T—Daughter of B by going 1,000 
former marriage . 100 a oo : 
U—Cousin of A .. 1,000 LL—Wife of KK .. 300 
V—Adopted son of U MM—Sister of LL .. 100 
W—Wife of V ‘ NN—Husband of MM 100 
ae re v ia : PP—Brother of NN .._ 700 
—Daughter o “ie QQ—Uncle of LL .. 700 
Z—Cousin of B es 24 other shareholders, 
AA—Not a relative of each owning 100 
shareholders A to shares, not related 
to any of the fore- 


BB — Grandfather of going ae .. 2,400 
a ae od 
13,500 
Forward 
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Under the third test contained in the amended definition of 
‘private company,’’ the voting power would be distributed as 
follows :— No. of No. of 

Votes Votes 
Shareholder A... ‘ om he 1,000 
The following are relativ es of. A:— 
B—Being the spouse of A (para (b)) .. a= 100 
—Being the father of A (para. (a)) .. a 100 
D—Being the father of A’s spouse (para. (a)) 100 
E—Under para. (a) D is a relative of A (being 

the father of A’s spouse) so also E (being 

the spouse of D) is a relative of A under 

para. (b) . 

F—A grandparent, is a relative under para. (a), 

but not a great grandparent ~ J 

G—Being a brother of ‘A (para. (a)) . 
H—Being a sister of the spouse of A (para. (a)) 
J—Under para. (a) H is a relative of A (being 

the sister of A’s spouse) so also J (being 

the spouse of H) is a relative of A under 

para. (b) .. oa ~ 

K—Being the uncle of A (para. (a)) oa 
L—Being the uncle of A’s spouse (para. (a)) 
M—Under para. (a) L is a relative of A (being 

the uncle of A’s spouse); so also M (being 

the spouse of L) is a relative of A under 

para. (b) .. Af ve 

N—Being the nephew of A (para. "(a)) as 
P—Being the niece of A’s spouse (para. (a)) .. 
Q—Under para. (a) P is a relative of A (being 

the niece of A’s spouse). So also Q (being 

the spouse of P) is a relative of A under 

para. (b) .. me ae 

R—Being the son of A (para. (a)) ; 
S—Is the daughter-in-law of A. Under para. 

(a) R is a relative of A (being the son 

of A) so also S (being the spouse of R) 

is a relative of A under para. (b) .. 

T—Is the step-daughter of A. She is a relative 
of A being the child of A’s spouse — 

(a)) 


Shareholder U is not a relative of A as cousins 

are not included in the definition a 

The following are relatives of U:— 

V—Being the adopted child of U (para. (a)). 
The position would be the same if V were 
the adopted son of U’s wife 

W—Under para. (a)) V is a relative of U (being 
U’s adopted child). So also W (being the 
spouse of V) is a relative of U under para. 
(b) ay oa 


X—Being the son of V the adopted child of 
U is not a relative of U as X is not a lineal 
descendant of U. X could, however, be 
grouped with V, being V’s lineal descen- 
dant, but V is already grouped with U. 
Therefore, X must be regarded as not being 
related to any of the other shareholders 
except Y : a 

Y—Being the sister of x (para. ‘(a)) 


Z—B’s cousin, is not a relative of A or B 
Shareholder AA .. i - 
The following are relativ es of AA: 
BB—Being AA’s grandfather (para. (a)) 
DD—Being AA’s uncle (para. (a)) 


C/f 
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B/f zr 

The following are not relative es of AA: —_— 
CC—Grandfathers are included in the definition 

but not great grandfathers ' 
EE—Cousins are not included in the definition = 
Shareholder FF—(Partners are not included in 

the definition) os a 
The following are relatives of FF:- —- 

GG—lIs the spouse of FF’s father and is therefore 
a relative of FF under para. (b) .. 
HH—It is considered that a half-brother or a 
half-sister is a “brother” or “sister” within 
the meaning of the definition ‘ 


“Though the half-blood are not descended 
from both the same parents, they are—as 
it is said in Termes de la Ley, Demy Sangue 
—after a sort, brothers,’ ‘brothers by the 
father’s side,’ ‘brothers by one mother’; and 
however others might describe them or 
they might designate themselves, I think 
that, if required to give a precise description 
of the nature and degree of the relation 
subsisting between them, they, in ordinary 
parlance, would be called and would 
call themselves, Brothers and Sisters” (per 
Turner V.C., Grieves v. Rawley, 22 LJ. 
ch. 625; 10 Hare, 63). 

JJ—As FF and JJ have no common parent, they 
are not relatives of one another - 

Shareholder KK oe 

The following are relatives of KK: a 

LL—Being the spouse of KK (para. (b)) en 

MM-—Being the sister of KK’s spouse (para. (a)) 

NN—Under para. (a) MM is a relative of KK 
(being the sister of KK’s spouse), so also 
NN (being the spouse of MM) is a relative 
of KK under para. (b) ae 

QQ—-Being the uncle of KK’s spouse (para. (a)) 


PP—lIs not a relative of KK by definition. PP 

could have been grouped with his brother 

NN, but NN is already grouped with KK; 

therefore PP must be regarded as not being 

related to any of the other shareholders 700 
24 other shareholders, each 100 votes... ae 2,400 


13,500 


The seven shareholders who possess the greatest voting power 


are :— 


No. of 
Votes 
2,700 
1,200 
1,000 
1,200 
1,200 
2,200 

700 


(Being 75.5 per cent. of 13,500) 10, 200 
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The company is a private company as defined by s. 103 (1) as 
75 per cent. or more of the voting power is capable of being exer- 
cised by seven persons, including ‘‘relatives’’ of those persons. 

It should be observed that, in the above example, the company 
survived the second test, as the 7 shareholders with the greatest 
voting power possessed only 6,700 votes out of 13,500 or 49.6 per 
cent, thereof, viz.: 


No. of 

, Votes 

A wt =e os Ee “4 ae ai 1,000 
U iM - _ a oe - ie 1,000 
Z ad Bb. a =n ae - aus 1,000 
AA ae i a S ae ~ as 1,000 
FF “ - ae ao oe and as 1,000 
KK ia ce a ran in ™ im 1,000 
Fr (or QO) .. is nie aka Bie 5 700 
6,700 


However, as illustrated above, the company failed to survive 
the third test and it is, therefore, a ‘‘private company.”’ 


Nominees of Shareholders. 


Section 103 (2) (d), inserted by the Amending Act of 1948, 
provides that in the application of the third test contained in the 
definition of “private company” contained in 8. 103 (1), a person 
(whether or not he holds shares in the company concerned) and 
his relatives (as defined), and (in relation to any shares in 
respect of which they are such nominees) his nominees, or nomi- 
nees of any of his relatives, shall be deemed to be one person. If 
75 per cent. or more of the voting power is capable of being 
exercised by seven or less persons, or deemed persons, the com- 
pany is classed as a private company, except where it answers the 
description of ‘‘a company in which the public are substantially 
interested” or “a subsidiary of a public company”. 

‘‘Nominee’’ of any person, in relation to any shares, means :— 

(a) a person who may be required to exercise his voting power 

arising from those shares at the direction of the first 
mentioned person ; 

(b) a person who holds those shares directly on behalf of, or 

for the benefit of, the first mentioned person; or 

(ec) a person who holds those shares indirectly on behalf of, 

or for the benefit of, the first mentioned person (s. 103 (1)). 

With regard to (ce) above, s. 103 (2) (ec) provides that shares 
of a company shall be deemed to be held indirectly on behalf of or 
for the benefit of a person (not being a company, trustee or partner- 
ship) if, in the event of the payment of a dividend on those shares, 
that person would, otherwise than as a shareholder of the company, 
receive the whole or any part of that dividend if there were suc- 
cessive distributions of the relative parts of that dividend to and 
by each of any companies, trustees or partnerships interposed 
between the company paying the dividend and that person. 

It was stated in the Treasurer’s Explanatory Memorandum 
that the purpose of s. 103 (2) (¢), auoted above, is to trace the 
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beneficial ownership of shares of a private company through other 
companies, trustees and partnerships to ascertain the individuals 
who would be the ultimate recipients of distributions of profits by 
the private company. In effect, the legal owner of the shares is 
regarded as the ‘‘nominee’’ of any person who would be the 
ultimate recipient of any part of the distribution to the extent of 
that person’s beneficial interest in the shares. Section 103 (2) (c) 
and (d) of the original Act have been omitted from new s. 103 
as the foregoing amendments have rendered their retention un- 
necessary. 

The following example is furnished to illustrate the new 
provisions :— 

The paid-up capital of a company is £10,000 divided into 
10,000 shares of £1 each, the voting power being one share one 
vote. The following is a list of the shareholders on the last day 
of the relevant year of income :— 

No. of 
Shares 
A—An individual te “4 - - a 1,000 
B—Wife of A .. 4 “* i - = 800 
C—A private company > ry 500 
D—Who holds as beneficial owner 
And who also holds as trustee of the XYZ 
trust e° ee e- e« 


(D—Is not a relative of any of the other 
shareholders) 
E—Who holds the shares on behalf of the part- 
nership of A & Co. ci 500 
(E is not a relative of any ‘of the other 
shareholders except Q) 
F—Who is not a relative of A, BorE .. a 500 
G—Wife of F .. - 500 
H—Who is not a relative of any ‘of the fore- 
going individuals - 500 
J—Who is not a relative of any ‘of the fore- 
going individuals 5 va ae oe 500 
K—Brother of J cA - a Az a 500 
L—Nominee of K = oe we Ke - 500 
M—Father of G ah e ns i ie 300 
N—Nephew of B ae ee - * — 300 
P—Wife of N .. = = Se - ~ ro 200 
Q—Wife of E .. 200 
11 other shareholders ‘who are not related to 
any of the foregoing and who each bene 
ficially hold 200 shares .. ~ Ms we 2,200 


10,000 


The company is not a private company under the first test 
contained in the definition of ‘‘private company,’’ as the issued 
shares are held by more than 20 persons. 

In applying the second test contained in the definition, 
regard: is to be had solely to the legal ownership of the shares. A 
company fails to survive that test if more than 50 per cent. of the 
voting power of members, registered as such on the last day of 
the relevant year of income, is capable of being exercised by 7 
or less members. In the above example, shareholders A to G, inelu- 
sive, hold between them 4,800 shares carrying 4,800 votes out of 
10,000. The company thus survives the second test as it would be 
necessary to include an eighth shareholder, holding more than 200 
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shares, in order to complete a group capable of exercising the major 
portion of the voting power of the company. 


In the application of the third test, it is necessary to tear down 
the facade of legal ownership, and restate the shareholding in 
terms of beneficial ownership in accordance with new s. 103 :— 


The issued shares of private company C are owned by the 
following :— 

H a Ks aa = ws fe. = 5,000 

J “ ii - al a se - 5,000 


10,000 


The life tenant of the XYZ trust is G. 


The profits of the partnership, on behalf of which E holds 
500 shares, are shared equally by A and E, 


It will be remembered that in the application of the third test, 
a person and his relatives and (in relation to any shares in respect 
of which they are such nominees) his nominees, or nominees of 
any of his relatives, shall be deemed to be one person. 
No. of 
votes 
In accordance with the provisions of new s. 103, 
A is the deemed possessor of the following 
votes :— 
A—Holds in his own right 
B—Wife of A, holds 


N—A nephew of B, the wife of A ; =~ 
P—The wife of N, the nephew of B, the wife 
of A holds 
A—Is entitled to one-half of the profits of the 
partnership on behalf of which E holds 
500 shares. BH is, therefore, the nominee of 
A in respect of 250 of these shares 


D—Beneficially holds 


E is the deemed possessor of the following 
votes :— 

E—Holds 500 shares on behalf of the partner- 
ship of A & Co. As he is entitled to one- 
half of the profits of the partnership, he is 
deemed to hold “wounvend 250 shares on 
his own behalf .. : 

Q—Wife of E holds 


F is the deemed possessor of the following 

votes :— 

F—Owns in his own right ce 

G—tThe wife of F, owns in her own right 

G—lIs also the life tenant of the XYZ trust and 
D is, therefore, her nominee in respect of 
the 500 shares owned by the trust as, in 
the event of the payment of a dividend on 
those shares, she would receive the whole 
of the dividend (s. 103 (2) (c)). Under s. 
103 (2) (d) F and his relative G, and the 
nominee of G are deemed to be one 
person : t 2 aa 

M—tThe father ‘of G, ‘the wife of F, owns 


C/f 
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C/f ‘ap an - - a 
H is the deemed possessor of the following 
votes :— 

H—Owns in his own right 

As owner of one-half of the ‘shares ‘of pri- 

vate company C, he would be entitled to 

one-half of a dividend paid on the 500 

shares owned by company C. C is, there- 

fore, H’s nominee in respect of ~ 


J is the deemed possessor of the following 
votes: — 
J—Owns in his own right 
Company C is J’s nominee in respect ‘of 
K—tThe brother of J, owns 
L—The nominee of K, the brother of - owns 
1,750 


7,800 
11 other shareholders own oa = Hh 2,200 


10,000 

78 per cent. (i.e., 7,800 votes out of 10,000) of the voting power 
in the company is capable (having regard to the operation of 
s. 103 (2) (d)) of being exercised by 6 persons, and the company 
is, therefore, a private company within the meaning of new s. 103. 

‘The above example has been simplified in that a life tenant 
is stated to be presently entitled to the whole of the income of the 
XYZ trust, and thus the registered shareholder (the trustee) is 
deemed to be the life tenant’s nominee in respect of the whole of 
the shares owned by the trust. In practice, however, many compli- 
cations could arise in applying s. 103 (2) (¢), e.g., where annuities 
are payable or where no beneficiary would be presently entitled to 
the whole or part of a notional dividend. 





A Person may be Capable of exercising Control 
Though Not a Shareholder of The Company. 


Section 103 (2) (d) provides that in the appication of the 
third test contained in the definition of ‘‘private company”’ a 
person (whether or not he holds shares in the company concerned) 
and his relatives and his nominees. or nominees of any of his rela- 
tives, shall be deemed to be a single person. Thus, some or all of 
the voting power may be deemed to be capable of being exercised 
by a person who is not a shareholder of the company. 


Example: 

The paid-up capital of a company is £10,000 divided into 
10,000 shares of £1 each, each share carrying one vote. The follow- 
ing is a list of its shareholders on the last day of the relevant 


year of income. 
No. of votes 
A—A private company, all the shares of which are held 

by X i ie =e = ee va - heh 2,000 
B aa - ia a i oa * : 1,000 
C—Cousin of B oF aS es : si Sd ; 1,000 


C/f a ee ae ee ee ee 4,000 
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No. of votes 

B/f ia ‘ “a ~ Sy ig - ne 4,000 
D—No relation of foregoing .. ad si a - 300 
E—Wife of D “a8 “ we AG = - - 200 
F—No relation of foregoing .. i or 7 * 200 
G—Brother of F .. nee a 'F ot a — 200 
H—No relation of foregoing .. ~¢ - is a 200 
J—Son of H 3% fs ae e ie ns a 200 
K—No relation of foregoing .. a ich a or 200 
L—Nephew of K .. ay a - os ie ia 200 
M—Niece of K ; we an a ng es ai 200 
N—Husband of M pe “ “3 s ie ‘i 200 
P—No relation of foregoing .. at ap ea “ 200 
Q—Wife of P = Re a ne aig n° oe 200 
R—Sister of Q * re = * mS “ bia 200 
S——Husband of R .. ny. i Bi mg oa cd 200 
T—No relation of foregoing are is = re Ss 200 
U—Wife of T a a oy a zo ne cn 200 
V—Brother of U... ~ re a ie ms is 200 
W—Wife of V ~ a ass I - a + 200 
23 other shareholders each holding 100 shares a a 2,300 

10,000 


The company survives the first and second tests in that the 
issued shares are held by more than 20 persons and the major por- 
_tion of the voting power is not capable of being exercised by 7 
or less persons, shareholders A to G having only 4,900 votes out 
of 10,000. 

Applying the third test on the assumption that X is not a 


relative of any of the shareholders, the distribution of the voting 
power would be as follows :— 


No. of votes 
2,000 
1,000 
1,000 


X—Company A being his nominee 
B—A cousin is not a “relative” 
C—A cousin is not a “relative” 
D—He owns in his own right 

His wife, E, owns : 

500 

F—He owns in his own right 

His brother, G, owns 

‘ 


H—He owns in his own right 
His son, J, owns 


K—He owns in his own right 
His nephew, L, owns 
His niece, M, owns : 
His niece’s spouse, N, owns 


P-—He owns in his own right 
His wife, Q, owns 
His wife’s sister, R. owns ; 
His wife’s sister’s husband, S, owns 


T—He owns in his own right 
His wife, U, owns e- 
His wife’s brother, V, owns 


His wife’s brother’s wife, W, owns 


23 other shareholders 
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The following 7 persons are capable of exercising only 69 per 
cent. of the voting power of the company :— 


B aN Ba a oe 7s ot ee 1,000 
+ he a ~ fF ihe a ae 1,000 
K a - ie wa a aa - 800 
4 “ - na * ae re gs 800 
ry 3 na e és a ses o 800 
D a = a oa me = oe 500 


6,900 


The company is not, therefore, a private company under any 
of the three tests provided in the new definition. 


Assume, however, that X was the grandfather of cousins B 
and ©. Although B and C are not relatives of each other, they 
are both relatives of X. The voting power would have to be 
redistributed as follows :— 

X, to whose voting power would be added that 

of B and C a oa ee a ~ 4,000 

K Pe te a ae rs cs * 800 

P =~ * ee re i a, 800 

D aa ed att a a hin i 500 

H i a a .% " a bs 400 

7,700 

Seven persons would be capable of exercising 77 per cent. 
of the voting power and the company would be a private company 
under the third test contained in the new definition. 


In the above set of facts, there can be no objection to the 
inclusion of X as a controlling person as by reason of his owner- 
ship of all the shares in holding company A, he has a one-fifth 
beneficial interest in the above company. 


Let us assume, however, that B owns all the shares in holding 
company A, and that X is the grandfather of cousins B and C. 
X has no connection, whatever, with the company, and may even 
be unaware of its existence, yet he and his two grandchildren are 
deemed under s. 103 (2) (d) to be one person. In other words, the 
existence of a grandparent may cause the linking together of two 
or more cousins who, as such, are not ‘‘relatives’’ within the mean- 
ing of the new definition. As Rowlatt, J., pointed out in Himley 
Estates Ltd. and Humble Investments Ltd. (1932) 17 Tax Cas. at 
pp. 375-6, in discussing the corresponding provision of the English 
Act: ‘‘This was not meant and is, of course, ridiculous.’’ It is to 
be hoped that the Act will be administered on the footing that a 
non-shareholder will not be introduced as a controlling person 
unless he has, directly or indirectly, a beneficial interest in the 
capital of the company or, in some way, he is capable of exercising 
control over a portion of the voting power of the company. 
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Companies in Which the Public are 
Substantially Interested. 


Under the new definition of ‘‘private company,’’ inserted by 
the Amending Act of 1948, a private company means a company 
which answers any one or more of the three specified descriptions 
discussed in this issue. However, even though a company fails to 
survive all the tests contained in the new definition, it is, neverthe- 
less, not a ‘‘private company’’ if it is ‘‘a company in which the 
public are substantially interested.’’ 

Repealed s. 103 of the original Act also provided to the same 
effect. Under s. 103 (2) (a) of that Act a company was deemed 
to be a company in which the public was substantially interested 
if— 

(a) shares of the company (other than preference shares) 
carrying not less than 25 per cent. of the voting power 
had been unconditionally allotted to or aequired by and 
had, at the end of the year of income, been beneficially 
held by the public; and 

(b) some of tke shares mentioned in (a) had been, in the 
course of the year of income, quoted in the official list 
of a stock exchange. 


A similar definition appears in new s. 103 (2) (a) but in a 
form revised to harmonise with the amended definition of ‘‘ private 
company’’ contained in new s. 103 (1), inserted by the Amending 


Act of 1948. The new definition provides that a company shall 
be deemed to be ‘‘a company in which the public are substantially 
interested’’ if— 

(a) shares of the company (not being shares entitled to a 
fixed rate of dividend, whether with or without a further 
right to participate in profits—referred to hereafter as 
‘‘preference shares’’) have, in the course of the year of 
income, been quoted in the official list of a stock exchange, 
unless 


the shares of the company, carrying 75 per cent. or more 
of the voting power in the company, are, at the end of 
the year of income, beneficially held by, or held directly 
or indirectly on behalf of or for the benefit of 20 or less 
persons. 

Shares ofa company shall be deemed to be held indirectly on 
behalf of or for the benefit of a person (not being a company, 
trustee or partnership) if, in the event of the payment of a divi- 
dend on those shares, that person would, otherwise than as a share- 
holder of the company, receive the whole or any part of that 
dividend if there were successive distributions of the relative parts 
of that dividend to and by each of any companies, trustees or 
partnerships interposed between the company paying the dividend 
and that person (new s. 103 (2) (e)). 

The primary condition contained in new s. 103 (2) (a), is iden- 
tical with that contained in repealed s. 103 (2) (a), namely, that 
shares of the company (other than preference shares) shall have 
been quoted during the relevant year of income in the official list 
of a stock exchange (not necessarily in Australia). Unlike the 
English Act, it is not necessary that there should have been any 
actual dealings in the shares on the stock exchange; quotation in 


Supplement to the Australian Accountant—March, 1949. 





March, 1949 CuRRENT TAXATION 





an official list is sufficient under the Commonwealth Act. 

Even though the shares have been so quoted, the company is 
not regarded as a private company unless shares carrying 75 per 
cent. or more of the voting power are beneficially held by, or 
held directly or indirectly on behalf of or for the benefit of 20 or less 
persons. 

The primary condition will only be satisfied if non-preference 
shares are quoted during the relevant year of income in the official 
list of a stock exchange. It is considered, however, that this 
restriction does not apply to the second part of the definition which 
refers to ‘‘shares carrying ...’’ Thus, in those rare instances where 
full yoting power is attached to preference as well as ordinary 
shares, the total voting power must be brought to account in order 
to determine whether or not 20 or less persons are, at the end of 
the year of income, by means of direct or indirect interest in the 
preference or ordinary shares of the company, capable of exercising 
at least 75 per cent. of such voting power. 

The following example illustrates the operation of new s. 103 
(2) (a) :— 

The voting power of a company at the end of the relevant year 
of income is :— 

No. of votes 
A—An individual i eu oe a =" 800 
B—An individual ay -- - re a 300 
XYZ Pty. Ltd.—The shareholders being G, H, J 

and K, each holding the same number of 

shares “a ics a a a ei 300 
C—On behalf of a partnership of A and C, who 

share profits equally . - a - 400 
D—A deceased estate, the sole beneficiaries 

being 5 brothers and sisters, who are entitled 

to the income in equal proportions “& 400 
E—An individual ; & a ' on 300 
F—An individual ‘a on + a a 300 

—_- 2,800 
G, H, J, and K, relatives of A, each 200 ea 800 
L, M, N, and P, relatives of E, each 100 ia 400 
Q, R, S, and T, relatives of F, each 100 = 400 
100 other shareholders not related to the fore- 


going, each 14 votes oe Sai 7 ae 1,400 
— 3,000 


5,800 


The company survives the first test contained in the definition 
of ‘‘private company”’ in that all the issued shares are held by 
more than 20 persons. It also survives the second test contained 
therein as the major portion is not capable of being exercised by 
the 7 largest shareholders, viz.:—A to F, inclusive, and XYZ Pty. 
Ltd., who between them hold only 2,800 votes out of 5,800. The 
eompany does, however, answer the description of a private com- 
pany contained in the third test as 7 persons, including their rela- 
tives and nominees and nominees of their relatives, are capable of 
exercising 75 per cent. or more of the voting power, viz. :— 

No. of votes 
A sin " od = ie o4 ai 800 
Add interest in partnership of A and C .. 200 
Relatives G, H, J and K 800 


Nominee of relatives, viz., XYZ Pty. Ltd. 300 | 
— 2,100 


C/f = - od 7 aS ms 2,100 
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Nof. of votes 
B/f ne ‘a cid ~ a int 2,100 
B ane ” as oi os Re ae 300 
C—Interest in partnership .. *. Fs + 200 
D—The 5 beneficiaries being brothers and 
sisters, are deemed to be one person .. ‘a *400 


Add relatives L, M, N, and, P 
. 700 
F ts wit - am _ 
Add relatives Q, R, S, and T 
700 

4,400 
4,400 votes out of a total of 5,800 represents 75.8 per cent. of the 
voting power. 

However, the ordinary shares of the company were quoted in 
the official list of a stock exchange in the course of the relevant 
year of income. Therefore, before applying the three tests con- 
tained in the definition of ‘‘private company,’’ it is necessary to 
ascertain whether or not shares carrying 75 per cent. or more of 
the voting power in the company were at the end of tthe year of 
income beneficialy held by, or held directly or indirectly on behalf 
of or for the benefit of 20 or less persons, having regard to. the 
provisions ,of s. 103 (2) (ce) quoted above. If the company survives 
this test, it is a company ‘‘in which the public are substantially 
interested’’ and is not, therefore, a ‘‘private company.’’ 

No. of votes 
A—Beneficially holds shares entitling him to .. 800 
Add: C indirectly holds on A’s behalf ae 200 
1,000 
B a ‘a at ae a 0 ed 300 
Cc ai ee ey af ‘i is ea 200 
E re a a a6 a _ -_ 300 
F es a aT ee on Ji sa 300 
G—Beneficially holds +s ses a ae 
XYZ Pty. Ltd. indirectly holds, on G’s be- 
half, one-quarter of 300 .. ad _ ise 


H—Beneficially holds at eg = 
XYZ Pty. Ltd. indirectly holds on H’s be- 
half, one-quarter of 300 .. e my 


J—Beneficially holds .. on a i ¥. 
XYZ Pty. Ltd. indirectly holds on J’s behalf, 
one-quarter of 300 és os re 


K—Beneficially holds x i a oa 
XYZ Pty. Ltd. indirectly holds on K’s be 
half, one-quarter of 300 ne ia 


D holds shares representing 400-indirectly for 
the benefit of the five beneficiaries (s. 103 
(2) (c)) 

Thus, each of the 5 persons have 80 votes .. 
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Thus, the 22 persons with the largest number of votes possess 
4,400 votes out of a total of 5,800 which represents 75.8 per cent. 
of the voting power. It is clear that 75 per cent. or more of the 
company’s voting power is not capable of being exercised by 20 
or less persons. The 20 persons (i.e., including three of the bene- 
ficiaries) with the maximum voting power are capable of exercising 
only 4,240 votes or 73.1 per cent. of the total voting power. 

As previously stated, the ordinary shares of the company have 
been quoted in the official list of a stock exchange in the course 
of the year of income. The company is, therefore, a company in 
which the publie are substantially interested, as defined, and is 
not, therefore, a private company. In making the above test, it 
is of the utmost importance to observe that although the list of 
shareholders is restated in terms of direct or indirect beneficial 
ownership in accordance with s. 103 (2), (c), relatives are not 
grouped together as one person for the purpose of ascertaining 
whether or not a company is one in which the publie are substan- 
tially interested. In this respect the test under s. 103 (2) (a) 
differs materially from the third test contained in the definition of 
‘*private company.”’ 


Calculation of Voting Power in Applying Test 
Under Section 103 (2) (a). 


Although the non-preference shares of a company have in the 
course of the relevant year been quoted on the official list of 
stock exchange, it will not be regarded as a ‘‘company in which the 
public are substantially interested’’ if at the end of that year 
shares carrying 75 per cent. or more of the voting power of the 
company are beneficially held by, or held directly or indirectly on 
behalf of or for the benefit of 20 or less persons. It is considered 
that in applying this test to shares held by companies, partnerships 
and trusts or other ‘‘nominees’’ regard must be had to the actual 
voting power attached to the shares, that is to say, to the voting 
power actually enjoyed by the legal owner of the shares, and not 
to the voting power that would attach to the shares if the bene- 
ficial owner were also the legal owner thereof. This opinion is 
illustrated by the following example :— 

The following is a list of the shareholders at the end of the 
relevant year of income of a company, whose ordinary shares are 
quoted during that year in the official list of a stock exchange. 
The voting power of shareholders is as follows :— 

1 vote for every 5 shares up to 100; 1 additional vote for every 
10 shares beyond 100 up to 200; 1 additional vote for every 25 
shares in excess of 200 up to one-fourth of the total shares issued. 
Any holding beyond 25 per cent. of the total number of shares 


issued to carry no further voting power. 
No. of shares No. of votes 
ABC Pty. Ltd. .. 1,000 62 
Shares in company owned in “equal propor- 
tions by AA. and BB. 
DEF Pty. Ltd. .. . 500 42 
Shares in company owned in “equal propor- 
tions by CC and DD and EE. 


C/f Sl oukire! aik ake’ “ado. 0h 1,500 104 
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No. of shares No. of votes 


1,500 104 


B/f 
1,700 90 


Nominee on behalf of a "partnership 
The profits of the partnership are shared as 
follows :— 
FF—One-half. 
+G—One-sixth. 
HH—One-:sixth. 
JJ—One-sixth. 


GHJ Trust rh 
The income of the trust is distributed a 
among 5 beneficiaries—KK, LL, MM, NN, 


and PP. 

K a ve te ae es Pea ey 5 42 
L ae oa -% se =! a a 5 42 
M sl 5 aa ~ on 7” ai 34 
N ee “f. a e ae ‘on ash ; 34 
P ba oa “a a i" a ea 2 30 

ee ais a 2 30 
160 


636 


1,200 


§ other shareholders, each 100 shares 


Thus, 6,400 shares, carrying only 74.8 per cent. of the voting 
power (476 votes out of a total of 636) in the company are, at the 
end of the year of income, beneficially held by, or held directly or 
indirectly on behalf of or for the benefit of 20 persons :— 


Actual 
No. of No. of voting 
persons’ shares power 


2,000 shares are beneficially held ws x, te 
M, N, P, and Q 6 2,000 212 
4,400 shares are held indirectly on behalf of of 
or for the benefit of 14 persons, viz.: 
AA and BB .. . ays 
CC, DD, and EE .. 
FF, GG, HH, and JJ 
KK, LL, MM, NN, and 


,000 62 
500 42 
,700 

.200 70 


| Olmos bo 


476 


te | 
o 


476 votes equals .8 per cent. 


20 persons 
160 


8 


28 

The company satisfied both conditions imposed by s. 103 (2) (a) 
and is, therefore, not a private company. 

As previously stated, s. 103 (2) (a) 
voting power to be recast on the assumption that, 
are held on behalf of a person, that person is also the legal owner 
of the shares, enjoying voting rights calculated with reference to 
such separate lega! ownership. If this were so, AA and BB would 
each be the deemed owner of 500 shares. The voting power attach- 
ing to a separate legal ownership of 500 shares would be 42 votes. 
Thus. AA and BB would have 84 votes instead of the 62 votes 
actually enjoyed by their ‘‘nominee,’’ ABC Pty. Ltd. Again, the 
five shareholders KK, LI, MM, NN and PP would each have 31 
votes or a total of 155 votes, instead of the 70 votes actually 
possessed by their ‘‘nominee,’’ the trustee of the GHJ Trust. If 
such an artificial position were created, the 20 persons in the above 
example would enjoy a notional voting power greatly in excess 


does not require the 
where shares 
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of 75 per cent. of the total actual or notional voting power in the 
company. Section 103 (2) (a) does not require the creation of 
such an unreal position. The paragraph is correctly illustrated by 
the above example where the test is made by reference to the 
actual voting power possessed by the legal owners of the shares. 


Special Provisions Relating to Income Year 
Ended 30 June, 1948, or substituted Accounting 
Period. 


Section 9 (2) of the Amending Act of 1948 provides that not- 
withstanding the 1948 amendments, a company shall be deemed 
not to have been a private company for the purpose of any pro- 
vision of the Principal Act (including Division 7) at any time dur- 
ing year of income ended 30 June, 1948 (or substituted accounting 
period) if, in relation to that year of income, it would have been 
deemed to be a company in which the public were substantially 
interested within the meaning of repealed s. 103 (2) (a) of the 
1936 Act. That paragraph provides, in effect, that a company shall 
be deemed to be a company in which the public are substantially 
interested if— 

(a) shares of the company (other than preference shares) 

carrying not less than 25 per cent. of the voting power 

have been allotted unconditionally to, or acquired uncon- 
ditionally by, and are at the end of the year of income 
beneficially held by the public (not including a private 
company); and 
(b) any such shares have, in the course of that year, been 
quoted in the official list of a stock exchange. 

Thus, if a company in respect of income year ended 30 June, 
1948 (or substituted accounting period) is a company in which 
the publie were substantially interested as defined in s. 103 (2) (a) 
of the 1936 Act, it will not be subject to tax as a private company 
on income derived during that year. However, in respect of income 
year ended 30 June, 1949 and subsequent years, the questiou 
whether the company is a company in which the public are sub 
stantially interested must be determined in accordance with the 
provisions of new s. 103 (2) (a) discussed above. 


Subsidiary of a Public Company. 


Notwithstanding that a company fails to survive any one of 
the three tests contained in the amended definition of ‘‘private 
company,’’ it is not a private company if it is a subsidiary of a 
public company as defined by new s. 103 (2) (b), which is identical 
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with repealed s. 103 (2) (b). That paragraph provides that a com- 
pany shall be deemed to be a subsidiary of a public company if by 
reason of the beneficial ownership of the shares, control of the 
company is in the hands of one or more companies, none of which 
is a private company. It is considered that ‘‘control’’ in this 
definition means actual control. 


Example :— 

The shares of company A are all beneficially owned by com- 
pany B (a non-private company) and company C (a private com- 
pany). Company B owns 51 per cent. of the shares, the remainder 
being owned by company C. Each share carries one vote. Company 
A fails to, survive the first test provided in the definition of private 
eompany because all the issued shares are held by two persons. 
Person includes a company (s. 6). It also includes the Common- 
wealth of Australia—ec/f Acts Interpretation Act 1901, s. 22. It 
also fails to survive the second test contained in that definition 
in that the whole of the voting power is capable of being exercised 
by less than 8 persons. Nevertheless, it is not a private company 
beeause it is under the control of non-private company B, and is 
thus a ‘‘subsidiary of a public company.’’ 

If, however, company C (a private company), owned 51 per 
cent. of the shares in company A, the latter would be a private 
eompany. Again, if the shares in company A were owned equally 
by company B and company C, company A in these circumstances 
would also be a private company. Because of equal ownership of 
shares, the control of company A is in the hands of two companies, 
one of which is a private company. 
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